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Foetus is a consumer too: Court

State Panel Asks Insurance Co To Pay For
Deaath Of Unbom Child In Car Mishap

Jahangir 8 Gal

15 an unborn child a consumer entitled to
insurance coverage? A pregnant woman is a
consumer_ But can the foetus in the womb be
considered a separate entity in respect of which
an insurance claim can be made? This unique
case was recently decided through a landmark

- A Ra/ae e/ 97

judgement of the Maharashira State Commissian
in the case of Kanta Mohanlal Katecha ws The
Branch Manager, United India Insurance Co Ltd.
Thejudgment was delivered on Movember B, 2006
by Justice B b Vagyani on behalf of the bench
presided over by him along with members P.N
Kashalkar and Swati Lele.

The case concerns a comprehensive
insurance palicy taken by Mohanlal Kotecha for
his Maruti car, The policy included coverage of
Rs 1 lakh each to three unnamed passengers
and Rs 2 lakh forthe owner-driver. Both Mohanlal
and his son Atul held valid driving licences, One
night, when Mohanlal, his son Atul {who was
driving} and Atul's wife Swati (Who was seven
months pregnant) were travelling in the caron
the Yavatmal-Magpur road, they met with an
accident. All of them died on the spat.

Mohanlal's widow Kanta Kotecha lodged a
claim with the insurance company. The
insurance company agreed to pay the clzims
for the deaths of Mohanlal and Swati. However,
it refused to pay the claim in respect of Atul on
the ground that he was not a paid driver. It also
refused to pay the claim in respect of the
foefus on the ground that an unborn child
could not be treated as a passenger.

Kanta then filed 2 consumer complaint
before the Yavatmal disrict forum in respect of
the claims for Atul and the unbarn child. The
complaint was oppased by the insurance firm.
After hearing the parties, the forum directed the
insurance frimto pay the claimin respect of Atul's
death.

Foetus order a boost for human
rights

However, the forum concurred with the
insurance company that an unborn child could
not be treated as a passenger and upheld the
rejection. Against this order, Kanta filed an
appeal before the Maharashtra Stale
Commission.




The commission conskdered fhe Unborn
victims of Violence Act 2004 in American law,
which grants personhood to a human foetus,
and observed that the law was not static
but an instrument of socio-economic,change
and a branch of social engineering.
According to science, during the second
trimester of pregnancy-from the 13th to the
27th week the embryo turns into a foetus
and attains a recognisable human form. The
scientific terminology 'human foetus'
implias that a human is present where to
arganism is alive and growing and
possesses a unique genetic code, Hence
an unborn child in the womb is a living
beling entitled to personhood. The
commission nated that as per the sanography
reports, there were no foetal anomalies. The
postmorem report also showed the presence of
an enlarged uterus with foetus and placenta
commensurate with seven manths's pregnancy.
Hence, it said, the claim in respect of the unborm
child was maintainable.

The commission obsarved that the policy
coverzd four persons (three passengers and the
ownerdriver). Atthe time of the accident, there
were three adults and the unbom child in the
car. 5o, allwere entitled to insurance coverage.
Accardinaly, the commission directed the
insurance company to pay the claim for the
death of the unborn child, amounting to Rs
1 lakh as per the policy, along with interest
and costs.

This landmark ruling has recognised
the value of a human life which is still to be
bornand is a positive boost not only for the
consumer movement but also for human
rights.

{The author has won the Govi of India's
National Youth Award for Consumer Protection,
E-mail jehangir_gai@indiatimes.com)
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